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RRMARKS/ARQUMENirg 
Claims 1-118 axe pending in the application. Claims 95-1 18 are allowed. Claims 
1-9, 1M9, 22, 32-42, 46^50, 55, 56 a 59-61, 65-68, 70. 73-81 and 86-90 stand rejected Claims 1, 
22, 55 and 73 are amended. AppUcant respectflilly requests reexamination and reconsideration 
of all pending claims. 

Restriction Requirement 

Applicant wishes to thank Examiner Jackson for courtesies extended during the 
December 2, 2004, telephone conference with Applicants representative, related to toe imposed 
Restriction Requirement. During the telephone conference, Applicant's representative made a 
provisional election to prosecute the invention of Figures 1A-1C. Applicant's representative 
noted that he would need to review all pending claims to determine which were drawn to the 
invention described in Figures 1A-1C before deciding which claims would be withdrawn. At 
this time, Applicant confirms the election without traverse to prosecute toe invention of Figures 
1 A-1C, but disagrees with the Examiner's suggested listing of withdrawn claims. Applicant 
elects to pursue claims 1-19, 22-26, 30, 32-42, 46-70, 73- 90 and 95-118, all of which are drawn 
to the elected invention depicted in Figures 1 A-1C. Claims 20-21, 27-29, 31, 43^5, 71-72 and 
91-94 are withdrawn. 

Rejections Under 35 TJSCS 102 

Claims 1-9, 11-19, 22, 32-36, 38-41, 46, 51-52, 55-61, 64-71, 73-77, 82 and 86- 
89 stand rgected under 35 U.S.C. § 102(b) as allegedly being anticipated by U.S. Patent No. 
5,976,174, issued to Ruiz (hereinafter "Ruiz"). Applicant respectfully traveises this rejection. 

Independent claim 1 of the present application, as amended, is directed to a device 
for intermittently obstructing a gastric opening. The device includes an occluding member 
adapted to expand from a first configuration to a larger second configuration and a bridging 
member extending from the occluding member, The bridging member has a length and an outer 
diameter which are sized to pass at least partially through the gastric opening to allow toe 
occluding member to obstruct the gastric opening. The length and the outer diameter are further 
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sized to permit the occluding member to intermittently move relative to the gastric opening, so 
that the occluding member intermittently occludes the gastric opening. 

Independent claim 55 of the present application, as amended, is directed to a 
Systran for intermittently obstructing a gastric opening. The system includes first and second 
occluding members, each adapted to expand from a first configuration to a larger second 
configuration, and a bridging member extending between the first and the second occluding 
members. The bridging member has a length and an outer diameter which are sized to pass 
through the gastric opening such that the first occluding member obstruots the gastric opening 
and is retained by the second occluding member. Additionally, the length and the outer diameter 
are further sized to permit the first occluding member to intermittently move relative to the 
gastric opening, so that the occluding member intermittently occludes the gastric opening. 

Ruiz describes a hole closure device specifically designed for completely and 
permanently closing septal defects in the heart. One of the most important objectives of the Ruiz 
device is to "provide apparatus and methods for closing holes in the heart, and other tissue, 
which are able Uls&iI a hole without requiring high compressive contact forces on tissue 
adjacent to the hole." (column 2, lines 10-14, emphasis added) The Ruiz device is placed in a 
hole in the heart to seal the hole and, thus, to prevent any blood from ever passing through the 
hole. The device includes two expansion rings 13, 14 or inflatable members 64, 65, positioned at 
opposite ends of a tube 12, 62, with a mid-region 17, 68 of the tube extending between the two 
expansion rings 13, 14 or inflatable members 64, 65. When the rings 13, 14 or inflatable 
members 64, 65 are allowed to expand, they also expand the mid-region 17, 68. The expanded 
mid-region 17, 68 contacts the interior edge of the hole in the tissue and applies pressure against 
the interior edge, to seal the hole shut and hold the device in place. When deployed, the Ruiz 
device cannot move within or relative to the hole. In other words, "[H]ole closure device 10 
seals hole H in tissue T by exerting pressure radially against the surface of edge E of the hole." 
(column 3, lines 41-44) The primary purpose of the Ruiz device is to seal a tissue hole using 
outwardly directed radial pressure exerted by the mid-region 17 of the device against the edge of 
the hole. 
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In direct contrast to Ruiz, independent claims 1 and 55 of the present invention 
describe a device and a system, respectively, for intermittent^ obstructing a gastric opening. 
Both the device and the system include a bridging member which has a length and an outer 
diameter sized to pass through the gastric opening and to allow an obstructing member to 
intermittently obstruct the gastric opening. The length and outer diameter are also sized to allow 
the obstructing member to move, relative to the gastric opening, so that the obstructive member 
intermittently obstructs the gastric opening. Ruiz teaches away from a device with a bridging 
member sized to allow movement, because the objective of the Ruiz device is to permanently 
anchor itself with radially directed force within a hole to form a complete and permanent seal. It 
would directly contradict the objective of Ruiz if its mid-region 17, 68 were sized to allow the 
expansion rings 13, 14 or inflation members 64, 65 to move relative to the hole in the heart 
tissue, because the Ruiz device is designed to prevent such movement and thus seal the hole and 
prevent any blood from flowing through it. (Ruiz, column 5, lines 20-27) Ruiz never describes, 
teaches or suggests, and in feet teaches away from, a device that is sized to move relative to an 
opening, 

Therefore, because Ruiz does not describe, teach or suggest each and every 
element of claim 1 or claim 55 of the present application, the Applicant respectfully submhs that 
claims 1 and 55, as well as claims 2-9, 11-19, 22, 32-36, 38-41, 46, 51-52, 56-61, 64-71, 73-77, 
82 and 86-89, which depend variously there from, are in condition for allowance. Applicant 
therefore requests the withdrawal of the rejection under 35 USC § 102. 

Refections Under 3S TTSr S ma 

Claims 37, 47-50, 78-81 and 89-90 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ruiz in view of U.S. Patent No. 6,675,809, issued to Stack et al. (hereinafter 
"Stack"). Applicant respectfully traverses this rejection. 

Stack is directed to a tube device for placing in the stomach and extending into 
the small intestine, to allow food to pass through the tube. The pressure of the tube against the 
stomach wall causes satiation, and the passage of food through the tube bypasses part of the 
digestive process, (column 1, lines 29-43) The tube device 100 is proportioned to be partially 
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positioned within the antrum of the stomach so that food moving into the antrum passes through 
the hollow interior of the tube, (column 3, lines 37-40) "When in its expanded configuration, 
the tube exerts pressure against the interior surfaces against which it is in contact, so as to create 
the feeling of satiety. ...The radial pressure of the device against the walls also secures the device 
against the walls of the antrum and prevents it from moving through the ryi™^ " (column 4, 
lines 21-28, emphasis added) Thus, like Ruiz, Stack describes a device that anchors directly to 
tissue and has a configuration that prevents it from moving relative to the tissue, This is the 
opposite effect of the bridging member of claims 1 and 5S of the present application, which has a 
length and outer diameter to allow movement of an occluding member relative to a gastric 
opening. 

Thus, both Stack and Ruiz describe radically different devices than the device and 
system set forth in independent claims 1 and 55, respectively, of the present application. 
Therefore, even if certain aspects of Stack were combined with Ruiz, as suggested by the Office 
Action, the invention of claims 1 and 55 would not be achieved. Furthermore, there is no 
suggestion or motivation in Ruiz or Stack to combine a device for permanently sealing a septal 
hole in a heart (Ruiz) with a tubular device for placing in the stomach to cause satiation (Stack). 

Applicant therefore requests the withdrawal of the rejection of claims 37, 47-50, 
78-81 and 89-90 under 35 USC § 102. 

CONCLUSION 

In view of the foregoing, Applicants believe all claims now pending in this 
Application are in condition for allowance. The issuance of a formal Notice of Allowance at an 
early date is respectfully requested. . 
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If the Examiner believes a telephone conference would expedite prosecution of 
this application, please telephone the undersigned at 650-326-2400. 

Respectfully submitted, 




Scott M. Smith 
Reg. No. 48,268 



TOWNS END and TOWNSEND and CREW LLP 

Two Embarcadero Center, Eighth Floor 

San Francisco, California 94111-3834 

Tel; 650-326-2400 

Fax: 415-576-0300 

Attachments 

SMS:snb 

60393702 VI 
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